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4 

■ 

Re; United States v r Federal Deposit Insurance Company fc et. aJ 
!i vil Action No. 02- 1 427 fUSDO D . DC 

\ 
Dear Mr, Claxka Ms, Topping and Mr, Zia: r " 

■ 
This is in fmtberanes to uur n=cent telephone: conversations regarding our settlement 
disc ustii Qua in ihe above-referenced action The FDIC has requested that the United Stales 
reduce the axnount of its Proof of Claim fo: bcomc U* liabilities m the Benj, Franklin 
Receivership ("Receivership 11 ) based upon the aUg-wance of deductions for post-insolvency 
interest expenses paid by thtt Receivership co- FDIC/Corp prate with respect to Federal Financial 
Assistance ("FFA' J ) or the subrogated claim. The FDIC has contended that these interest 
expenses were omitted frcm the income tax returns filed b ihis Receivership Piqc ceding and fliat 
tie interest expenses should he deducted beginning in 1990. 

In examining your request and assuming that the deductions for inLerest expenses are 
otherwise allowable J the ES 1 s Rational Cffia: has questioned the timing of the deductions ar,d is 
confined that because the obligation to pay interest on the FFA was tin certain and contingent, 
none of the interest expenses would hav= accrued for income tax purposes unrf! well a£cr 1990. 
If this position is cciTsct and the interest expenses are not deductible until later tax periods, it 
will have a. material impact cm the total amount of toe cax liability of Lh£ Recti vership and the 
d*un&Le amciusi: c f the Udtsd States' Cajir: for income Laxsa in this matter. 

■ 

Bastd upon schedules and other infonnatiuii supplied by the FD1C + we ar* assuming che 
following with respect to the payment of post- insolvency interest en the FFA incurred by the 
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Receivership. Fost-inaolvency interest on the EFA was not accrued on the Receivership's 
financial statements until 199- m the amount of 1207,929,902, with an additional $53,844,327 
reflected in 1 995 The computation period for this interest began in September ! 990 and ended 
in January 1 995 when the last payment of FFA principal was made. The accrual of interest on 
the FFA was not deducted for income tax purposes but was reported an Schedules M-2 attached 
to the 1994 and 1595 returns. The post insolvency interest on the FFA was not actually paid by 
the Receivership to FDIC/Corp orate until three years later (5238,625,269 in 1997 and 
$15,612,670 in 1998). These payments were shown on lbs Receivership's financial statements as 
cash distributions. The FDIC has represented to the United Stakes that none of these interest 
expenses were deducted for any periods on any income tax returns for the Receivership, 

With respect to the deductibility of interest for income lax purposes, internal Revenue 
Code ( r< IJl,C. ,r ) § 1 63 provides that deductions may be claimed for interest ok indebtedness paid 
or accrued within a taxable year. For accrual-basis taxpayers, the year in which interest will 
accrue and properly be deductible is determined under the "all- events" test. This rule, 
established by case law and incorporated into the regulations under l.R.C. §§ 446 and 461, 
provides that a liability Is incurred and must be taken into account for the taxable year in which 
(!) all the events have occurred which establish the fact of liability and (2) the amount can be 
established with reasonable accuracy, A "third" requirement of ll economic performance" is 
added under L£X> § 461(h). A fundamental premise underlying the "all-events" test is that, 
although expenses may be deducted by accrual-basis taxpayers before they become due and 
payable, liability must first be nnnly established, United States k General Dynamics Corp., 481 
U.S. 239, 243 (] 987). If there are no contingencies, the pwsent deduction of a future expense 
will be allowed. 

Generally, interest accumulates ratably overtime and, because interest is compensation 
for the use or forbearance of money^ ''economic performance" is held to occur with the passage 
of time. However, if the payment of interest is contingent upon a future event, the "first prong" 
of the "all-events" test is not met and interest will not accrue for tax purposes until the 
contingency has been satisfied: In situations where a ' 'legal condition" prevents payment, the 
liability will be viewed as contingent and interest deductions will not be allowed. See In re 
Continental Vending Machine Corp., 77-1 U.S.T.C. 19121 (D.C. E.D, N.Y. 1976). See also 
Guardian Investment Corp. v. Pkmney, 253 F.2d 326 (5* Cir. 1958) and Burlington Rock Island 
Railroad Co. v. United States, 321 F,2d 817 (5* Cir, 1963). 

■ 

■ 

A3 though wc eoiild not find any cases involving ihe accrual of interest in the context of a 
KVC/3D1C receivership proceeding, for accrual-basis taxpayers in bankruptcy proceedings a 
current deduction for post-petition interest on unsecured claims is not allowed prior to payment 
of allowed claims because, as a rssult of the priority scheme governing the payment of claims 
under the BanJcmptcy Code> such obligations cannot be paid unless and until tbe bankruptcy 
estate pays all allowed claims and a surplus remains. Tbe interest is not deductible because the 
liability is not fixed, absolute and ftrrn^y established tinder the "all-events" test under Section 
461. Thus, the interest expense deduction is net flowed because i; is contingent on the 
requirement of the prior payment of all allowed claims and on the economic ability of the debfoj 
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to satlaiy those obligations. See In re IVzst Texas Mas fating Corp., 54 F.3d I 194 (5* Cir. 1955). 

Ws art unaware of any specific corttnactuai terms which would require :he Receivership 
tg pay inter est on She principal amount of the FFA to the RTC/FDIC Corporate* Accordingly, 
sny legal obligation to pay inters: on the FFA would likely be imposed under Tils 12 and/or the 
applicable banting regnUlons.. The priority payment scheme set out under Title 12 imposes 
conojtioD5 on the accroa] of post- insolvency inter sst similar- to those under Title 1 1 . 1 2 C.F.R. § 
360,5(11) prnnds^ a priority sehidule for the payment of claims which establishes the repayment 
of rr A as a 6± priority chitfi mc the payniect of interest on 'die FFA as a. 7 th priority claim. 
Ujvdcr Section 36C-3(d) p tU claims within a given priority category must be fully paid befunc any 
payment can be made an lower-priority claims, and if funds are insufficient to pay ill 'ie claims 
within a given priority category, pro rata payments will be made* 
* 
Accordingly, under Sec (ion 363_3, it appears that 7th priority el Arms and lower are net 
required to be paid unless and until higher priority claims (i^ priority claims 1 through 6) have 
been paid in fcU and :hers are sufficient jfunds avajlabJe to ihe receive! ship. Because of the 
uncertainty regarding the availability of such funds, :t is our ^demanding that the lower priority 
claims are not immediately accrued on tie books of receiverships administered by the 
RTD1FDIC- For example, we believe it is the poLicy of ihe ¥DIC not to accrue post-InsoEveacy 
interest on creditor claims wrtil at icast 95% of the principal of accepted claims \u> besn paid' 

In this wise, the Receivership's financial statements d£ rot reflect imerest on the FFA 

until 1994, and we assume that- the Receivership did sot allow a claim fui the interest prior to 
that lime. This appears io damenstrats that the Receivership did not be Li eve it soutd begin to 
accrue invest for financial accounting purposes until that time. Pjnherrjore, the FFA, a priori ly 
6 daim, was not fiUIy repaid until I995 r and the Receivership d-d not begin to pay the claim tor " 
ti3teresi on the FFA until 1997, 

Thsrefox*, it appears thai any legal obligation on the part of the RcceiversJup for the 
payment of interest would be contingent *nd entirely dependant upon th= Receivership saving 
first full paid those tlaijns having el higher-priori?/ to that of the claim for interest on Lhe FFA. 
At the very least, b=caU5e interest on the FFA cannot be paid until higher priority claims ire 
satisfied, including :cpiiymeciC of principal for The FFA, interest cannot accrue for tax purposes 
until the taxable year in ^hich. it can be decsom^atcd that all higter-pricitty claims will be 
satisfied with a suiEfiiem surplus remaining fie* whir* Interest could be paid. Pnor to this 
occurrence, payment of interest on the FFA is coucingen; and it is very unlikely that any interest 
en the FFA could have pnoperiy accrued under the "all-eveni*" test. 
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As part of Che our ongoing settlement process, we invite and encourage the FDlC co 
provide us with its comments and views on this important timing issue so that they might filly be 
considered by the Internal Revenue Service and Justice Department in analyzing the 
Receivership's requesi for the subject interest expense deductions. In connection with your 
reply, we believe it will be particularly helpful for the FDlC to provide us with my available 
authority that woald legaUy require or obligate a receivership Lo pay interest oo the FFA to 
FDIC/Corporate. 

We are grateful for your continued cooperation and aiswtance in this matter and look 
forward to receiving the FDIC'a response to this issue, U you have any questions or comments, 
please Telephone me at (202) 307-64S1 or Carl Hankla At (202) 3G7-644S. 



Sinoer 




:. DARM5TADTER 
Trial Attorney 
CivU Trial Section, Western Region 



cc: 



Thomas Rohajl, Esq, 
Sacramento, California 






t 



Revenue Agent Susan Weiss 
DitlJas, Texas 
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Leslie Mdr[[[iiir-Mufti>z 

S taKK 

Misiy PJock 

Glu-tia Floret 

Sarah Waliemjlh 
Krysilc McKinrtwi 

£p ftjaWrt espaisol 



December 30. 2003 



VIA FACSIMILE and 
REGULAR MAIL 

Heniy C. D arm stacker (Fax No. 202-307-0054) 
U.S. Department of Justice. Tax Division 
Civil Trial Section, Western Region 
PC Box 683, Ben Franklin Station 

Washington DC 20044 

Catherine Topping (Fax No. 202-736-0385) 
Federal Deposit Insurance Corporation 
550 17* St. NW 
Washington, DC 20429 



Re: United States v. I-'DIC (Benj Franklin Shareholders potential inlcrvecnicrs) 
Dear Hank and Catherine: 

Because the case we are working on together should now become more active as we look 
forward to a settlement conference, would you pJease send the originals of all communications to 
me at the Portland address, tax number and email number sei forth above, with copies lo Don 
Buchanan and Mitch Moetell (one copy is sufficient for both) and Rosemary Stewart. 

Sincerely, 

Don Wi liner & Associates, PC 




Don S. Willner 




DON S, WILLNBR & ASSOCIATES. PC 
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{LtcfitKd in Or-r^tm mud Willing iflLLi 



ATTORN EYS AT LAW 

SUITE 1415 THE AMERICAN BANK BUILDING 

621 SW MORRISON STREET 

PORTLAND. OREGON &7205 
TELEPHONE (503} 22B-4000 



December 3t\ 2003 



VIA FACSIMILE 
AND REGULAR MAIL 

Henry C. Darmstadter (Fax No. 202-307-0054) 
U.S. Department of Justice, Tax Division 
Civil Trial Section, Western Region 
PO Box 6£j t Ben Franklin Station 
Washington, DC 20044 

Carl Hankla (Fax No. 202-307-0054} 

Trial Attorney, Ta^ Division 
U - S . De pan men 1 o 1" J us i i cc 
PO Box 6S3. Ben Franklin Station 
Washington, DC 20044 



CORRECTED 



Re; United States w Federal Deposit Insurance Company, et al. 
Civil Action No, 02-1427 (USDC) D.DC 

Dear Hank and Carl: 



Our group has reviewed the material that you have sent to me. We would very much 
appreciate it if you could expedite getting the interest computations to us under the various 

scenarios, Mitch Moettel and Ernie Fleischer are both on vacation until the first of the year, I 
hnpe that these tax computations could he done this coming week so that they could start 
reviewing [hem or January 5. We would then send to you some questions resulting from our 
review of the materials, including the tax computations, and would look forward to a meeting of 

the three parties in January. 

Sincerely vours, 

DON S. WIU.NER & ASSOCIATES, PC 




Don S. Willner 

DSW:mag 

cc: Catherine Topping (via Facsimile No. 202 7j 6-03 85 and Regular Mail) 



RH€ 
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Federal Deposit Insurance Corporation 

550 1 71h St. NW Washington DC . 2&42S Legal Division 



FOR SETTLEMENT PURPOSES ONLY 
SUBJECT TO FED. IL EV1D. 408 

February 5, 2004 



VIA FACSIMILE AND REGUL AR MAIL 

Henry Darmstadter 

Trial Attorney 

7 Eh Floor Tax Division 

Department of Justice 

555 4 ,h Street, N.W, 

Washington, DC 20001 

i 

Re: United Slates v FDK\ Civ. No. 02-1427 (1) DC.) 
Dear Hank: 



This letter is provided by the FD1C in connection with the parties 5 discussions with 
respect to I he federal income tax liability of the FDIC as Receiver for Benj Frank I in Federal 
Savings and Loan Association ( bt Benj. Franklin*'). 

On February 26 7 2003, we provided you with copies of correspondence from FDIC 
personnel to the IRS requesting thai Lhe IRS abate the various penalties, together with the interest 
thereon, assessed against the Benj, Franklin receivership and the returns filed by the RTC and the 
FDIC as receiver for tax years 1 990. 1 994, 1 999, and 2000. 

You recently requested that the FDIC provide further written justification for abatement 
with respect to the penalties assessed for late filing. In response to your request, we have 
reiterated below the circumstantial factors that existed during the return filing periods, which 
combined constitute reasonable cause for the delay in filing under section 26 U.S.C. §665 1 (a)( 1 ). 

■ The RTC was no ordinary taxpayer. On the contrary, the RTC was a temporary federal 
agency that was created by Congress to resolve a financial institution crisis that, except 
for the Great Depression, was unheralded in our nation's history. As part ofits 
congressional mandate, the RTC was required by statute to act as conservator and 
receiver of insolvent thrifts, such as Benj. Franklin. 

■ When it was established literally from scratch in August 1989, the peak of the savings 
and loan crisis was virtually right around the corner. (See attached chart.) The RTC 
suddenly became responsible for an unprecedented workload of both failed and tailing 
thrifts. It immediately assumed responsibility for 262 thrift institutions in 
conservatorship with assets of $1 15 billion. By December 3h 1990, the end ofits first 
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full year of operation, the RTC had been appointed conservator or receiver ol 53 1 thrifts 
that contained $278.3 billion in assets, 

• From 1989 to 1994, the RTC took over 745 thrifts with total assets of £402, ! billion. In 
1995, the RTCN last year, it took over 2 thrifts with $426 million in assets. 

• The tax return preparation lor these hundreds of insolvent thrifts far exceeded the 

RTC s staff resources. 

■ 

• The RTC was hampered by delays in obtaining funding from Congress, which 
prevented it from hiring and developing the necessary experienced staff. 

-Although the RTC sought assistance from outside accounting firms, the tasks required 
special training and supervision by the RTC. 

•Upon the RTCs sunset in December 1995, the FDIC assumed responsibility for the 
operation of these receiverships in addition to its own failed bank liquidation and 
resolution responsibilities. 

In light of the foregoing circumstances, the question of whether the RTC (and its 
successor the FDIC) met the required standard of "ordinary business care and prudence" in its 
handling of the Benj, Franklin receivership's tax obligations seems nonsensical. The RTC and 
FDIC staff did all they could under the circumstances to prepare and file tax ret urns for the 
receivership, but were nevertheless unable to comply within the prescribed time. See Treas, Reg. 
§ 301 .6651 -1(c)(1); United States v. Boyle* 469 U.S. 241. At the very least, the situation is one 
that requires a special approach to tax return deadlines There is simply h no good reason for 
imposing the harsh penalties of §665 1 . 

Please advise me if you have questions or would like to discuss this matter further. 



Yiflhrs truly, 

.- .F -T ■ P 

atherine Topping ■/> 
Counsel 





Attachment 



ec: Don S, Willncr, Lisq. 
621 SW Morrison Street 

Portland, Oregon 97205 
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WASHirHETtiiv office 

630 Sunnyside ftuad 

Truui Lake. W A 98650 

rtiunt! 509- 395 2000 
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February 23 7 2 



Henry C Darmstadler 

Trial Attorney 

Civil Trial Section 

Western Region 

PC), Box 683 

Ben Franklin Station 

Washington, D.C. 20044 

RE: Bcnj. Franklin 

Dear Hank: 

We are looking forward to receiving at your earliest possible convenience your interest 

calculations for Scenario Number 1 1 (FFA excluded). As you know, we believe this is the only 
correct opiion. As soon as we receive it and have the opportunity of analyzing it, we will be back 
in touch with you. 

Sincerely, 

DON S. WILLNER & ASSOCIATES, PC 




Don S. WiUner 



DSWzbms 
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Please reply to: 



Civil Trial Section, Western Region 
P. 0. Box 683 
Ben Franklin Station 
Wash ingtonJXC2QQ44 



February 27, 2004 

PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER 
FED.R.EVID. 408 



Robert Clark 

Catherine Topping 

Hugo Zia 

FDIC 

550 17thSt.,N.W. 

Wahington, DC 20429 



Re: 



United States v. Federal Deposit Insurance Company, et. al 
Civil Action Nn. 02-1427 OJSDC) P. DC 



Dear Mr. Clark, Ms. Topping and Mr. Zia: 

In furtherance to our correspondence of February 13, 2004, enclosed please find 
documents pertaining to the interest computations for Tax Computation Schedule No. 1 1 . 1 have 
been advised by the Internal Revenue Service that the spreadsheets summarizing the interest 
calculations are taking longer to prepare than anticipated. We will forward them to you as soon 
as they are available. In the meantime, if you have any questions or comments, please telephone 
me al (202) 307-648 1 or Carl Hankla at (202) 307-6448. 




ly your; 

/ /£- 
HENRY C. DARMSTADTER 

Trial Attorney 

Civil Trial Section, Western Region 



Enclo'sure-as slated 



cc. 



Thomas Rohall, Esq. 

Sacramento, California 
(without enclosure) 
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Don S. Willner, Esq, 
Portland, Oregon 
(Via Federal Express) 

Rosemary Stewart, Esq. 
Spriggs & Hollings worth 
1350 "P Street, RW. 
9 th Floor 
Washington, DC. 20005 

Michael C, Moetell, Esq. 
Winston Si Strawn 
1400 L Street, N.W, 
Washington, D.C 20005-3502 
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April 14,2004 



PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER FRE 408 



BY FAX AND UPS 

Henry C. D arm stacker, Esq. 
Trial Attorney 

Civil Trial Section, Western Region 
PO Box 6£3 

Washington, DC 20U44 

Re: U.S. v. FD1C 5 et al 

Civil Action No. 02-1427 fUSDO D.D.C. 

Dear Hank: 

Attached to this letter, pursuant to your request, is the statement of our position on the 
$258 million interest deduction. As you can see, we agree with the FDIC. We think it is clear 
thai the accrual of interest beginning in 1990 is compelled by Lhe Dow Cor ning CLise. In this 
regard, contrary to the factual supposition in your December ] 9, 2003 letter, FDIC's claim was 
founded on a contractual right 10 interest, in that the FDIC was subrogated to the claims of the 
original holders of Benj^s interest-bearing deposits. 

The time has come tor the panics to meet and determine whether [he case can be resolved 
without litigation. We want to reach a settlement and not litigate, if this is possible, and are less 
concerned with theory '.han with obtaining an appropriate recovery for the shareholders. Thus, it 
is not necessary that a settlement acknowledge that Bend's FFA is not taxable. However, the 
settlement result wiJI of course have to reflect the substantial litigation risks to the government 
on this issue, as well as on the others we have raised. 



Henry C\ Darmstadter 
Fa^ase 1 :06-cv-01 120-EGS 

April 14 ? 2004 
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We believe a settlement fixing the Benj. receivership's liability for taxes, interest and 

penalties ai SI 2 million, for l ho i:i\ years 1990 through 2002, is appropriate in light of a] I ihe 
circumstances. We request thai a date he set nuw not later than May 15, 2004 for a settlement 
conference lo consider this proposal.' 

If you are not prepared 10 sei such a dale now, this letter is our notice thai we will shortly 
update and reactivate our motion to intervene and transfer to the District of Oregon, In [he event 
of litigation, we of course expect to raise all nf the issues we have previously raised, i.e., not only 
the FFA and interest accrual issues but also the goodwill issue and the Tact that the statute of 
limitations bans collection of tax and interest at this late date for a number of the years at issue. 
We would also plan io challenge the assessment of interest against the Ben], receivership in lijj.hr 
of (i) the failure of the FDIC to make a tax payment or post a cash bond years ago to stop the 
running of interest and (ii) the inequity of assessing interest at a rate three percentage points 
above Treasury yields while the Benj. receivership was being credited with interest at Treasury 
bill rates on the funds being held by the government. We believe we have strong positions on all 
of these issues. Moreover, if we were to prevail on some or all of these additional issues, as we I J 
as on the ITA and interest accrual issues, the receivership's liability would be substantially below 
the SI 2 million figure we are offering. 

Sincerely, 

DON S. WILLNER & ASSOCIATES PC 




-NV 



Don S. Wi liner 



DSW:rm 



cc: Catherine Topping, Esq. 



As you know, any settlement ultimately will need to be approved by a court, after notice to the shareholders. 



DON S. WIIXNER & ASSOCIATES. PC 
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WASIIl.MO T« IN OFhTCE. 

630 Sumysidc Roati 

Trout Lake, WA L )ti630 

Phune: 309'3 L >5-?000 

Fas- 509-395-2039 

duji&wtl tiK r^xul .L'liin 



April 26, 2004 



PRIVILEGED SETTLEMENT 
COMMUNICATION UNDER FRE 408 



BY FAX AND UPS 

Henry C Darm.sladler, Esq. 
Trial Attorney 

Civil Trial Section, Western Region 
1*0 Box 683 

Washington, DC 20044 

Richard Gill 

Counsel, FDIC 
550 17 th St., N.W. 
Washington, D.C. 20429 

Re: U.S. v. FDIC, et al 

Civil Action No. 02-1427 (USDO D.D.C 

Dear Hank and Richard: 



. i 



] have palled our group to find out their availability for a meeting with DO.) and FDIC "lor 
the purpose of settlement negotiations. After comparing all of our calendars, we request a \ 
meeting for Thursday, May 13 lh . If that is not possible, our second choice is Friday, May 14^. 
We could meet at the FDIC office^ or any other location you choose. We should reserve a full 
day for the meeting. 



All the paperwork has been done and the time has come to determine whether we can 

resolve our differences by compromise and settlement, which is our preference or whether we. 
have to reactivate the motion to intervene and transfer the case to the District of Oregon, 



1 hope that both of you can confirm at your early convenience that we can have a 



Lh 



Lh 



compromise and settlement meeting on May 13 , or if that date is not available, then May 14 h 



Henry C, Darmstadler 
RQim Jjftp-cv-01120-EGS 

2 
April 26, 2004 
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] have recently received a copy of a letter from Tom Buchanan and Mitch Moctcll 
addressed 10 you. So the record is clear, I filed the motion to intervene in this tax court litigation 
on behalf of all of the plaintiffs. Thereafter, one of the plaintiffs Robert Suess retained the law 
firm of Winston and Strawn to represent him while my firm and Spriggs and 1 lollingsworth 
continue to represent the other plaintiffs. Under rules of the United States Court of Federal 
Claims there can be one attorney of record and at all limes during the almost 14 vears that the 
shareholders case has been pending in the Claims Court I have been the attorney of record. Tom 
Buchanan (and other attorneys) have also been substantially involved. We will continue our 
unified approach in our discussions with you because it is in the best interest of our clients and 
furthers the possibility nf a negotiated resolution of the pending lax manor. 

Sincerely, 

DON S, WILLNER & ASSOCIATES PC 

Don S. Willner 



k.' ^L 



:rm 

Rose mar)' 1 Stewart (by facsimile) 
Tom Buchanan (by facsimile) 
Mitch Model 1 (by facsimile) 
Ernie Fleischer (by facsimile) 
Randi Cohn (by facsimile) 



Case 1 :06-cv-01 120-ggfc S PWHIEfl&fc& Ad&0ttSHf£9<SC Ppljlf 2f 

Don S Winner 



(Licenced m Oregon nnd WnsLllil^luni 



OHKGON OFFICE 

Suik 1415 The American tte]-.k Eimlclirvg 

621 5.W, MorrisunS(r«< 

PonUnd.OR^205 

Telephone ; (503) 228-4000 

Fa^ (503) 2T3-G&42 

*Lciniiw i 1 1 ncr&iol-com 



May 6 b 2004 



BYLTS 



Washington office 

630 Sunnysidc Ruad 

TrauiLate, WA y^jo 

Phone: 509-395-3001} 

Fix: 509493*2999 

dunfiwill rten^aul .com 



Richard GUI 

Federal Deposit Insurance Corp 

Washington DC 20429 



ion 



Re: 



U,S. v. FDIC, et al 

Civil Action No. 02-1427 [U S DC) D,D,C. 



Dear Richard: 

You have a lot of information to review before we have our settlement discussion. Here 
is some material thai is in your voluminous files but should be read first. 



; thai 

(This 



1. The stipulated order of Judge Smith in Ihe Claims court ease in which he fi 
the shareholders and the FDIC believe that federal financial assistance should nor be taxed 
will come under separate cover) 



2. The deposition of Michael Duhl taken in the case of Suess et al v. FDIC in which 

he testified under oath that he represented FDIC in negotiations with the IRS and argued on 
behalf of FDIC that federal financial assistance should not be taxed. 

3, The affidavit of Tom Buchanan in the case of Sucssctal v. FDIC in which Torn 

stated under oath many of the occasions on which FDIC personnel told him that federal Financial 
assistance should not be taxed. 



4< The memorandum that we submitted to DO J and FDIC early in the current 

negotiations explaining why federal financial assistance should not be taxed (omitting enclosure). 

5. The memorandum we submitted explaining why there should be a tax deduction 

for the loss of the good will (omitting enclosure). 



Richard Oil] 
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6. The spreadsheets dated April 2003 provided by the shareholders explaining why 

the proper tax should be, under one scenario, well under SI million, and under another scenario, 
$ 1 4 million including interest, (This is the same memorandum that I have faxed to you which 
did not come through clearly), 

We are working on an agenda for our forthcoming meeting. 

Sincerely, 

DON S, WILLNER & ASSOCIATES PC 




Don S, Wi liner 



DSW:nn 

Ends. 



Richard Gill 

i MaPft c MD^ nt 13-24 Filed 02/ 

Page 3 

Be (w/o ends): Rosemary Stewart 

lorn Buchanan 
Mitch Moeiell 
Ernie Fleischer 
Randi Cohn 



F.3-6 fcgOO* 
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U.S. Department of Justice 

j| 

Tax Divls Ion 

Phase rwpiy to; Civil Trial StClion, We&terii Region 

P.O. Box as 

Ben FranJtfin Station 
_ Washington, B.C. 2QQ44 




Facsimile No. (202) 307-9054 

Trial Attorney; Hmry C, DavTnsuidter 

Attorney 1 * Dirt xxLine; {202) 307-64&J 

■ — " ' — — — — j . _. - _ 

EJO'CatSWtHCDaniwtadt 
5-16-3747 

CMN 2002103814 



May 10, 2004 

PRIVILEGED SETTLEMEM 
COMMUNICATION UNDER 
FEDJUEVH), 408 



Via Facsimile and Regular Mail 

Richard Gill 

FDIC 

550 17th St., KW. 

Wahingtoa, DC 20429 



Rb: United States v. Federal Deposit Insurance 
Civil Action No, 02-1 427 rtISrm P> p £ 



Dear Mr. Gill: 






This is m response to yom letter of March 1 7, 2004 regsKJffig the accrual for income tax 
pUEposes of the post-insolvency interest which, you have contended was omitted from Beoj. 
Franklin ' s income tax returns. 






After a review of the analysis provided in your letter, we are of the opinion thai the FDIC 
has placed too much emphasis on financial accounting accn^l and too litLle emphasis on whether 
finan c i al accounting created a deductible expense for tax purposes and, if so, when that 
deduction could have been been taken. For a discussion of this dichotomy see United Stales v. 
General Dynamics Corp., 481 U.S. 246 (19S7) and Thor Power Tool Co., v Commissioner, 439 
US. 522 (1979), The mere feet that the FDIC may be entitled to fanciest on its subrogated claims 
computed beginning as of 1 990 lb not the end of the inquiry. It appears to us. that the statutory 
scheme under Title 12 irnposes conditions on the payment of interest in receiverships. We do not 
believe that your letter sufficiently addresses this issue other than to simply state thai 12 CPJL § 
360.3 docs not expressly limit Ehs "accrual" of the interest expense, but only limits the 
"payment" of the interest. 

Where a legal condition prevents payment, the liability wiH be viewed as contingent, and 
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assert a further claim for inoomc taxes, paialbles or interest against Ben Franklin 

for the calendar years 1990 through 2002, Ben Franklin (or the FDIC) cannot 
pursue a claim far refund of income taxes, psmlti&s or interest for the calendar 
years 1990 through 2001 

4) The settlement offer does aot apply io any income tax liabilities for Ben Franklin 
for any periods afler gaiwiHar year 2002. He £47 million settlement payment will 
not satisfy or resolve any federal tax income liabilities for Ben Franklin for the 
calendar year 2003 and any period thereafter, 

5) T w eaty-fi ve p ereent of the $47 million settlement payment (5 1 1 . 75 million) wi 11 
be treated as constituting the payment of tax with the remaining seventy^fi ve 
percent (S3 5. 25 million} treated its constituting ihe payment of interest. No 
losses for Income tax purposes resulting from the 547 million settlement payment 
can be earned "back by Ben Franklin to d^im » refund or reduce income tax 
liabilities for calendar yeara 2002 and earlier, 

•I. 

6) This settlement offer is contingent upon and subject to Ihe Approval of the FDICs 
Board of Directors. r ^ -■ • ■ 

r 

7) This settlement offer it contingent upon m subsequent good faith determination by 
the United States District Court for The District of Columbia in connection with a 
"fairness" or '^reasonableness 1 * hearing ^iat will be promptly calendared by the 
FDIC m the event that (his settlement offer is accepted by the United States. 

8} In th& event the United Stales accepts this settlement offer* the FDIC will make 
the £47 million settlement payment within ten cajcndai days of the United Stales 
District Court determining that the settlement U fair or reasonable, 

9) Within seven calendar day* of payment of the S47 million, the United States wiQ 
dismiss its Complaint in this action. The Complaint will be dismissed with 
prejudice except as to the First Claim far Relief under 12 U.S. C. § 1 821(d)(6) 
with respect to the United States 1 elaira &r any future tax liabilities that are not 
resolved by this settlement. 

If (he foregoing comports with your understanding of the offer your have submitted, 
please initial a copy of this letter and rcntm it to our offices via facsimile. 



Your offer will be processed in accordance with our usual procedure. Final action will 
taken by the Attorney General or an official designated by him for this purpose. We arc sure that 
you understand thai unless your receive a notice of acceptance from this office the Department is 
no vay committed to an settlement. 

■ 

You will be notified as soon as final action is taken on your offer. 



S JJU 9£? JL^ HOLL l NGS WORTH 

Case 1:06-cv-01120-EGS 



I U1L 
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If you have any questions or 
648] or Carl Hankla at (202) 307-6448. 



comments, please contact Henry C. Daraistadtcr (202) 307- 



Sincercly yours, 



cc; 



Thomas Rohall, Esq- 
Sacramento, California 



EILEEN I O'CONNOR 
Assistant Attorney General 

|Mt tab ■ * 

Tax Division 





ROBERT S. WATKINS 

Chief, Civil Tria] Section. 

Western Region 



DON S. WILLNER & ASSOCIATES, PC 
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OREGON OFFICE 

SuiLv 1415 The American Bank Building 

621 S.W. Murmmi SiTec! 

hniland, OR 97205 

Telephone: (5G3> 22&-4000 

Fax: tfB) 373^042 

dnnsw i]]iu: rtft'acJ .com 



Mav12, 2004 : 



Washington office 

630 Sunny bide Road 
Truut Lake. WA 9EG50 

Ptone: 509-395-2000 

Fax: 509- 395-2939 

donsw illner@aoL.com 



BY FAX AND REGULAR MAIL 

Henry C, Darmstadter, Ksq, 
Trial Attorney I 

Civil Trial Section, Western Region 
PO Box 683 
Washington, DC 20044 

Richard Gill j 

Counsel. FDIC * 

550 H^SuRW. 
Washington, D.C. 20429 

Re: U.S. v. FDIC, et al 

Civil Action No. 02- 1427 (USPQ D.D.C, 



! 










■ 




1 




i 



Dear I lank and Richard: 









1 am enclosing our proposed agenda for die May 1 8 meeting. We will supplement ii this 
week with the estimated numerical impact on the tax and interest of some of the issues we raise 
in connection with scenario 10. 



Sincerely, 



DonS 



OK S. WILLNER &ASSOCIATFS PC 



WIHner 



DSW:rai 

cc; Rosemary Stewart (by facsimile) 
Tom Buchanan (by facsimile) 
Milch Moetcli (by facsimile) 
Ernie Fleischer (by facsimile) 
Randi Colin (by facsimile) 



Henry C. Darmsladter 

Pa p6«ument 1 3-24 Filed 02 

May 12, 2004 

bee: Peter Baker (by email) 
Leo Sherry (by email] 
Richard Green (by email) 
Dale Weight (by email) 
Don Mel my re (email) 
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DON S* WILLNER & ASSOCIATES, PC 

Don S. W liner 



OltttiUK OFFICE 

Sunt UI3 The Affttncufi Bank BuikLniE 

0^1 S,W. Morrison Srretit 
Pnrrtanii-OR W05 
T*l£plw)itt; f 503) 228-UXXI 
Fa a, tS03) 173^2 



{Lk^nstaJ m Ore^t i ]mrt Wfi^hingKHi) 




630 Sunny*itiE RiiiiJ 

Trmji Lake, WA 9M-5U 

Phuflft. J09-i l >J.200ti 

RWK 509-195-293^ 

donsw<»ncnSp™Uum 



May 12, 1 



BY FAX AND REGULAR MAIL 

Henry C. Darmstadter, Esq ► , 

Trial Attorney 

Civil Trial Seen on, Western Region 

PO Box 685 

Washington, DC 20044 

Richard Gill 
Counsel y FDIC 
550 17 th St., N.W, 
Washington, D,C 20429 

Re: U.S. v. FDIC, et ai 

Civil Action No. 02-1427 0J5DO D.D.C 






Dear Hank and Richard: 



Here is oar corrected agenda to include a discussion of Hank's letter of May 10, to 
Richard which we just received. 

Sincerely, 

| 
DON S. WILLNER Sl ASSOCIATES PC 

Don S. Wi liner 



D5W:rm 

cc: Rosemary Stewart [by facsimile) 
Tom Buchanan (by facsimile) 
Mitch Moetell (by fuc simile) 
Ernie Fleischer (by facsimile I 
Randi Cohn (by facsimile] 
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DON S. WILLNER & ASSOCIATES, PC 

imit 14 Li The AiacriMri. Edric ^uLld-JI^ &*a ^uu^ji^ Rsad 

02 J S. w. ^toMsdr itreit Trout u^ p WA 98fiS0 

Puniwd. OR OT205 PhoiKL 5W-39S-3D00 

Tff]^W>t?fM. 003)228-4000 p^- 5£$-3M-2&-# 

F W : tffll) 27J-&342 Aaw«Jl]tns:«iOi.*Qin 

May 15,5004 



BY FAX AND REGULAR MAIL 

Henry C, Dannsiadrer, Esq. 

Trial Attorney 

Civi) Trial Section, Western Region 

PO Box 683 

Washington, DC 20044 

Richard Gil! 
Counsel, FDIC 
55017*St„N.W 
Washington, DC. 20429 

- 

Re: US. v. FDIC, et al 

Civil Action No. 02-1 427 fl?SDC) D.D.C. 

Dear Hank ar :d Richard: 

1 

Attached le a summary spreadsheet showing the estimated effects tm scenario 10 of the 
two issues identified and put on oui agenda. These are tlial (] ) the amount of FFA thai the IRS 
would tax under the section 397 regulations is overstated (ix., the IRS did not correctly apply the 
section 597 regulations) and (2) Bcnj should not be held kq the RTC r a 1990 election to recapture 
its tax bad debt reserve on an accelerated basis. The spreadsheet shows the effect un saxes and 
imenwi due bath (I) for all years and (2) for onJy those years for which the statute of limitations 
remains apen, 

Sincerelv. 

- 

DON S. WILLNER & ASSOCIATES PC 



Don S> Willner 



DSW:mi 

cc . Rose:nary Stewart (by facsimile) 



